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Abstract 
Architectural design is a process consisting of consecutive stages, developing in 

levels of detail. The process is linear, yet iterative.  The deliverables of the design 

process, which are eventually incorporated into Construction Documents  may be 

the sources of contractual disputes due to a number of reasons including 

inadequecies, inconsistencies, discrepancies, errors and intellectual property 

issues. 

One of the major demarcations between Project Delivery Systems or procurement 

methods is the delegation of design responsibility to the parties of a contract.  In a 

Traditional contract, design is undertaken by a design team employed by the 

employer. In Design Build contracts, the contractor assumes the responsibility of 

the major part of design. In Engineering, Procurement and Construction the 

contractor assumes full responsibility for design. 

The process of design may be split due to several reasons, including cost, time 

and constructability concerns.  However, the fragmentation of the process 

generally leads to complex contractual  claims in construction projects. 

The present paper shall present four case studies  from the Turkish construction 

industry involving design related claims. The paper shall attempt to investigate 

the causes of design related  claims and to point out remedial measures to reduce 

their impact. 
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1. Introduction 

Architectural design documents provide instructions to the contractor on what is 
to be built. There are, therefore possibly two consequences of an architectural 
design flaw: either the design is corrected or there is a construction defect, both 
resulting in time and cost overruns and quality issues. 

One of the most common issues impacting the performance of a construction 
project is design. There is a vast literature that addresses several aspects of design 
that lead to construction claims, including design errors and discrepancies (Lopez 
et al, 2012; Hauck, 1983; Sun and Meng, 2009, Love et al., 2009, Choudhry et al., 
2017), and design variations (Thomas et. al, 2002, Al-Hammad, 2009). 
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Yet, claims do not only arise out of design inadequecies, inconsistencies, 
discrepancies and errors. In other words, design does not need to be faulty, 
inadequate or inconsistent to give rise to a dispute. 

The present paper shall attempt to analyze the claim potential of two other factors 
related to design: contract drafting and departures from initial/tender design 
through the analysis of four case studies from the Turkish construction industry. 

2. The Architectural Design Process 

Architectural design is a process consisting of consecutive stages, developing in 
levels of detail and information. It is essentially a continuum in which each stage is 
derived and logically deduced from the former. The process is initiated following a 
design brief between the client and the designer and produces a conceptual or 
schematic design in the first stage. The next step is design development (DD) , a 
logical extension of schematic design. In this stage the schematic design documents 
are reviewed, refined and elaborated to incorporate all the information required 
for construction. Construction drawings are derived from design development 
documents and ideally contain adequate detail to complete the project. 

The design process is linear, yet iterative, going back and forth in loops, revisions 
and updates, incorporating information and feedback into consecutive versions. 
The design phase of a project has been defined as “cyclic, repetitive and 
evolutionary” (Mujumdar and Uma Maheswari, 2018: 321)  Iteration is inevitable 
as the amount of information to be processed increases during the design stages.  

2.1. Design Liability and Project Delivery Systems 

The architectural design process is essentially an indivisible, unified whole. In 
other words, it is a succession in which no individual stage is separable from the 
preceding stage. Yet the stages may be dissociated and delegated to the parties of a 
contract in practice. The splitting of the process may be due to several reasons, 
including cost, schedule, constructability concerns. 

The delegation of different design stages is a basic demarcation between project 
delivery systems. With the traditional design-bid-build process, a design team is 
initially employed by the employer to create architectural drawings. Prospective 
contractors are invited to submit estimates to complete the project as specified by 
the design team. The assumption is that the architectural drawings are perfectly 
complete and free from error and discrepancies. In its pure form, design-bid-build 
assumes that no stage of design is delegated to the contractor.  “Design Delegation” 
has been defined as flowing responsibility for design of some aspect of a project to 
a party other than the designer of record (architect and/or engineer). (Sink et al, 
2007:14). The implication is that the contractor shall not be responsible for the 
adequacy of design. 

By contrast, the design-build form of project delivery is a system of contracting 
whereby the contractor (design-builder) performs both architectural/engineering 
design and construction under one single agreement (Design-Build Institute of 
America, 1994). The extent of delegation varies from one contract to another 
although in principle most of the design is to be carried out by the contractor 
(Cushman and Loulakis, 2001:183). An essential feature of the Design Build system 
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is the document titled Employer’s Requirements (ERQ), which incorporates 
performance specifications (Murdoch and Hughes, 2000:43), functioning as the 
expression of the employer’s needs and expectations of  performance from the 
building. 

Which party is liable for design? The answer provided by contracts is simple in 
theory: Design risks are borne by the party responsible for providing the design 
(FIDIC, Yellow Book, 1999: Clause 17). In practice, however, the allocation of 
liability is not so easy precisely because the process is essentially a continuum and 
each stage impacts on the following stage. 

Under engineering, procurement, and construction agreements, commonly known 
as EPC contracts, the employer contracts with a single entity to design, procure 
and construct a project. The contractor is generally also responsible for 
commissioning, testing and handover of the facility. EPC is the polar opposite of 
the traditional project delivery system in terms of design liability: employers are 
not supposed to provide any drawings and therefore do not need to identify 
whether a defect is caused by defective design or defective construction. In any 
case, defects are the responsibility of the contractor (Huse, 2002: 6) 

2.2. Architectural Drawings as Instruments of Service  

Commonly used forms in the construction industry use the term “Instruments of 
Service” to describe the architect’s work product (AIA B101-2017: 1.1.7). 
Instruments of Service include more than the final construction drawings and 
specifications. They also incorporate the design professional’s preliminary work 
product as well as refinements to the construction drawings as the project 
progresses. These drawings are an instruments of communication to the builder or 
contractor. The ultimate deliverable of the architectural design process is the 
building and architectural drawings are intended to serve as instructions to the 
builders. 

For this reason, construction drawings and details produced at the final stages of 
the design process must contain sufficient detail for the construction of building. 
Scale, dimensions and level of detail contained are the required communication 
elements. This is precisely where interpretation problems arise when the process 
is split and construction drawings are delegated to another entity (Demkin,2001: 
576).  

3. Claim Potential of the Process 

There is substantive literature on the consequences of faulty design as a source of 
contractual claims. The deliverables of the design process, which are eventually 
incorporated into construction documents may give rise to contractual disputes 
due to a number of reasons including inadequecies, inconsistencies, discrepancies, 
errors and intellectual property issues (Dosumu, 2018:2).  

Yet, defects in drawings are not the only factors generating claims in construction 
contracts. Claims can arise when design submittals are not properly defined in 
terms of required scales and levels of detail and when departure from original/ 
tender design is not mentioned in the contract.  
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The generic project delivery systems briefly summarized above apportion risk to 
the parties on the basis of several criteria and assumptions about design 
responsibilities, thus assigning design risks to the party undertaking design. The 
apportionment of risk must be seen as a serious effort to define the boundaries of 
design responsibility. Sloppy or blurred definition of design work is also likely to to 
give rise to claims. 

3.1. Contract Drafting  

Each design phase produces deliverables with a matching scale and level of detail. 
Contracts that do not address the formal approval process, completion and 
acceptance criteria for the deliverables are likely to give rise to claims. Contracts 
should clearly identify design phase submittals and define architectural terms that 
form the integral parts of the agreement.  

Construction contracts use “words of art and technical terms”( Ottinger: 
779).These are terms that are specific to an industry, but foreign to the interpreter. 
Such terms should be defined precisely. Otherwise an expert may be called on to 
interpret the terms.  

3.2. Departures from Tender Design during Construction 

In many cases, the built project departs from the original tender design. This may 
be inevitable under certain circumstances due to change orders issued by the 
employer or constructive changes during the course of construction. Inaddition, 
both employers and contractors are inclined to revise building permits with the 
ultimate aim of increasing the total floor area of the building. Building permit 
revisions lead to changes or additions to tender design. The scope change is similar 
to “scope creep” (Newton, 2015) and “cardinal change” (Aghamohammadi, 
2014:9), except for the fact that these changes are not orders issued by the 
employer. Instead, they are agreed upon and perceived to be profitable to both 
parties in joint development agreements. However, significant departures bear a 
claim potential not only because of cost and time overruns, but also because of 
damages and contractual interpretation. 

4. Case Studies  

A brief review of four cases from the Turkish construction industry will enable us 
to identify some relevant observations, practical conclusions and lessons learned 
with respect to claims related to architectural design. 

The cases shall be outlined in summary and the difficulties encountered by the 
experts shall be reported.  

4.1. Case 1 

Facts and claims 

The claimant, a construction firm based in Turkey was engaged by the 
defendant,an investment firm based in Iraq, for the business development and  
design of a comprehensive housing investment project in Iraq. The claimant 
prepared architectural and engineering drawings for 600 residences, a shopping 
center, a school, a mosque, a water treatment plant and a priced bill of quantities 
for the residences. Following the delivery of the design work, the defendant issued 
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a call for proposals to local contractors for the construction of the project and 
applied for a building permit. The claimant, however, was not paid for its services. 
The claimant claimed that construction had begun and that the defendant had 
revised the original project, increasing the investment amount.  

The claimant’s claims raised the following questions that required expert analysis: 

(1) Were the documents prepared by the claimant adequate to serve as documents 
for business development, construction and permit? 

(2) Has the defendant made use of the claimant’s documents in the light of the 
evidence presented? 

(3) What is the value of the documents prepared by the claimant as a percentage of 
the total investment amount? 

Difficulties in evaluation: 

The expert team reviewed the evidence presented by the claimant and concluded 
the following: 

Various drawings prepared by the claimant were in the scales of 1/500 and 1/100, 
thus could be classified as conceptual or preliminary projects. The drawings could 
not be classified as development design or construction drawings. 

As such they were adequate for the preliminary building permit application in Iraq. 
The local regulations in Iraq required the preliminary drawings, including the 
ownership certificate, the site map and the property tax clearance for initial 
application. Design development and construction drawings were required at a 
later stage. 

There were significant differences between the built project and the drawings 
presented by the claimant. The expert team was not able to accurately establish 
the extent to which the defendant made use of the claimant’s documents in the 
light of the evidence presented. 

As far as the value of the documents prepared by the claimant as a percentage of 
the total investment amount was concerned, the experts concluded that a 3.5 % of 
the total investment amount would be fair, taking into consideration the level of 
detail of the drawings produced, the types of building, the construction value and 
the type of construction contract. 

4.2. Case 2  

Facts and claims  

The claimant, a landowner entered into a real estate development agreement with 
a developer for the development of a a multistorey residential/commercial 
building in the commercial heart of Ankara.  The agreement, which is common in 
Turkey, is termed “Construction Contracts in Return for Independent 
(Condominium) Units”.  This is an arrangement between a landowner and a 
builder where the landowner contributes the land and the developer undertakes 
the responsibility of obtaining approvals, design and construction of the property, 
launching and marketing the project with the help of his financial resources. The 
agreement stipulates a pro rata share of the built facility between the landowner 
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and the contractor, usually in terms of independent units, such as number of 
commercial units or flats. This type of a contract is a “mixed” agreement consisting 
of a construction contract and a preliminary sales agreement.  

In addition to the agreed upon percent share in built up area, the landowner was to 
get an independent unit (a conference hall) of 1200 square meters. The agreement 
contained a vague provision that attempted to address the allocation of excess 
space to the conference hall under conditions of spatial enlargement.  

The triggering event for the dispute was the revision of the building permit that 
enlarged the built area with substantial and material change to the project. The 
landowner and the developer agreed to the increase as it was deemed profitable 
for both parties. The increase, however, meant a significant change in the initial 
design. In dispute were the definitions of common areas, gross and net areas 
concerning the allocation of areas to the owner of the plot once the total area 
increased.  The contract neither addressed the distribution of increased area 
(except for the vague provision mentioned above, which did indicate that spatial 
growth was in the contemplation of both parties, but could not provide a solution) 
nor defined technical terms such as common, gross and net areas. The landowner 
referred to the expert for the interpretation of the provision that attempted to deal 
with departures from initial design, its implications for the conference hall and the 
definitions of the terms common, gross and net areas.  

Difficulties in evaluation: 

The main difficulty in evaluation was the absence of an established system of 
measurement for building areas in Turkey. There is no consistency in the 
measurement standards and no convergence on the definition of the specific 
technical terms. Divergence in the industry usage has caused considerable 
confusion in real estate transactions. Prospective buyers of real property were 
confused by the differences in marketing policies of construction firms as gross 
areas of independent units included common areas. 

The expert, therefore, had to rely on the comparison of industry usage, the 
Regulation for Planned Areas, the Turkish Condominium Act for the definitions of 
the technical terms. The Condominium Act categorizes the legal parts of the main 
property as the condominium units, common places and extensions. The Act also 
defines the functions of common places, which are structural components 
(foundations, walls, ceilings and floors), joint facilities (common laundries, 
common garages), and (c) installations located outside condominium units 
(sewers, central heating, water, gas and electric supplies, and telecommunication 
networks) (KMK, Article 4). Turkish law recognizes condominium ownership, 
allowing for distinct ownership of independent units, while the common areas 
remain under common ownership. The rather newly enacted Regulation for 
Planned Areas defines net and gross areas for independent units.  

On a comparative analysis,of industry usage, the Regulation for Planned Areas and  
the Turkish Condominium Law the expert concluded  that the area referred to 
under the vague provision should mean the gross area for an  independent unit as 
defined by the Regulation for Planned Areas and that the share of common areas 
should not be subtracted from the area allocated to the conference hall. 
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4.3. Case 3  

Facts and claims 

A landowner, a multinational retailer in Istanbul entered into an agreement with a 
Developer-Contractor for the design and construction of a hypermarket. As in Case 
2, the contract was of the mixed type, consisting of aconstruction contract and a 
preliminary sales contract. This particular case was a brown field project: the 
landowner had already built the foundations for the hypermarket which were 
handed over to the Developer-Contractor after the signature of the agreement. The 
foundations had been built in compliance with the 1997 Earthquake Code. The 
Code was changed in May 2007, 8 months before the date of the contract between 
the parties. The Developer-Contractor was therefore well aware that the 
completed works should comply with the country’s technical standards, building, 
construction and environmental Laws prevailing during taking over. After 
commencement, the Developer-Contractor fast tracked rehabilitation works for 
the foundations with design changes. Changes in design were substantial: the 
contractor increased the number of storeys, changed the type of floor slabs, the 
locations of curtain walls, added fire staircases (the Structural Firesafety Code had 
also changed) and curtain walls around the new staircases. Towards the later 
stages of construction, there was a foundation failure and structural cracks were 
detected.  The landowner initially brought a claim against the Developer-
Contractor for negligent design and workmanship, together with a number of 
complex issues including delay damages and losses of use. 

During the arbitration process, multiple claims and counterclaims were exchanged 
between the parties. Both parties referred to experts for the following question: 
which party was to blame for the foundation failure and structural cracks? 

Difficulties in evaluation:  

There was considerable debate over the causes of the failure. Expert reports were 
conflicting with some attributing the failure to the long period of time that elapsed 
between the construction of the foundations and retrofitting during which the 
foundations remained prone to forces of nature and  others concluding that the 
most probable cause of failure was the substantial change in design initiated by the 
contractor during retrofitting works coupled with errors of computation. 

4.4. Case 4 

Facts and claims: 

The final case involves a claim regarding the definition of construction drawings 
for the same project. The Developer-Contractor was required to submit 
construction drawings to the landowner as per the following provision in the 
agreement : 

“The preparation of the Construction Drawings and details and as –built drawings 
is the responsibility of the Contractor. Preparation of the interior design projects of 
the Hypermarket is the responsibility of the Employer. “ 

The landowner was dissatisfied with the submittals and claimed that although the 
drawings were scaled 1/50, they did not contain sufficient detail to qualify as 
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construction drawings.  The Developer-Contractor argued that the submittals were 
adequate as they were drawn on the right scale. The landowner referred to expert 
analysis. 

Difficulties in evaluation: 

The scale and detail levels of construction drawings were neither defined nor 
specified in the contract documents. Drawings of any scale can be generated from 
any other scale owing to computer-aided design and drafting (CAD/CADD), 
softwares for design and technical drawing, enabling the replacement of manual 
drawings with automated processses. The experts concluded that the scale was not 
the only factor to be considered. Scale of the drawing has to be complemented with 
the appropriate level of detail and the information that the drawings are required 
to convey to the builder. As specifications for submittals did not exist, the experts 
relied on industry usage and recommended practices for architectural drawings.  

5. Results  

In the light of the four cases outlined,  the claim causes may be classified into two 
broad groups : (1) Omissions and/or vague contract provisions. (2) Substantial 
departures from the original tender design. 

(1)  Omissions and/or vague contract provisions.  

As mentioned in the preceding sections, generic project delivery systems are based 
on precise assumptions about design responsibility and liability. Mixed contracts 
as “Construction Contracts in Return for Independent (Condominium) Units” are 
fairly widely used in Turkey, but lack a coherent structure. In Case 2, the contract 
failed to address the possibility of spatial growth (although the vague provision 
was a proof of pre-contemplation by both parties) and to define technical terms 
that were integral to the agreement.  The technical term “Construction Drawings” 
was not defined in the contract in Case 4 and raised questions about approval. 

(2) Substantial departures from the original tender design. 

In three of the cases (Case 1, Case 2 and Case 3) there were significant deviations 
from the initial design. Although the changes did not constitute disputes in 
themselves, the results of the changes did. In Case 1, the deviation from initial 
design created uncertainty as to the extent of the usage of the drawings by the 
defendant. In Case 2, the deviation from initial design was the triggering event for 
the dispute that arose. In Case 3, the deviation blurred the causes of the foundation 
failure as it the failure  was concurrent with retrofitting works. 

In the light of the claims reviewed above, it is recommended to delineate design 
stages and design roles in contracts. As emphasized in the preceding sections, 
mixed contracts that are widely used in Turkey lack the integrity and coherence of 
contracts based on well established project delivery systems. Mixed contracts fail 
to deal precisely with design liability because of their hybrid nature.  

Second, contracts that fail to define technical terms precisely are likely to generate 
claims. In construction contracts the deliverables of the design phases and 
technical terms that are integral to the contract (such as those pertaining to the 
measurement of building areas) deserve to be defined accurately. 
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Finally, if parties contemplate revisions in building permits, possible consequences 
of spatial growth including the re-allocation of areas should be dealt with explicitly 
in contracts.  
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